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O This application has baanaxamlnad ^SLRasponslva to communication nied on _i/^5ill3_ 0^ This action to mado nnai. 



A stwrtanad statutory period tor response to this action Is set to «.pir . ^ month(a). . 



Failure to respond within the period lor response will cause the application to lieconie atiandoned. 35 U.8.C. 133 
Pert I -THE FOLLOWDMATTAciaiENKS) ARE PART OF THIS ACTION: 



. days from the data'ot this letter. 



1. G Notice of Releronces Cited by Examiner, PTO-882. 
a. ^ Notice of Art Cited by Applicant, PTO-1449. 
». D Information on How to Effect Drawing Changes, PTO-1474. 

PwtD SUMMARY OF ACTION 

1. -& Claims ^ ? ~^ V 



2. □ Notice ra Patent Drawing, PT0-e4S. 

4. □ Notlceof Informal Patent Application, Form PT0-1S2 

6. □ . 



Of the at>ove. claims 

a. M^CIalms \ —Q 



t. O Claims. 

4. ^Claims. 

B. □ Claims, 

t. □ Claims. 



are pending In the application. 

. are withdrawn from consideration. 

have been cancelled. 

are allowed. 

are rejected. 

are objected to. 



. are aubject to restriction or election requirement. 



7. □ , This application has bean Hied with Informal drawings under 37 C.F.H. 1.8S which are acoeptable for examination purposes, 
t. Q Formal draiMlnga are required in response to this Office action. 



*. □ The ocrrectad or substitute drawings have been received on 



_ " — . UIHJI 

are U acceptable. □ not acceptable (aee explanation or Notice re Patent Drawing, PTO-948) 



Under 37 C.F.R. 1.34 these drawings 



10. □ The proposed additional or substitute sheet(s) of drawings, filed on . 
examiner. □ disapproved by the examiner (see explanation). 



-has (have) iMen G approved by the 



11. D The proposed drawing correction, filed on . 



_ has been G approved. Q disapproved (see explanation). 



la. a Acknowledgment is made of the claim for priority under U.S.C. lie. The cortlfied copy has G beenrecelvad □ not bean received 
Q been filed in parent application, aerial no . ^ 



13. G Since thteepplleatlonappeani to bo in condHlon for aoowanco except for formal malter«,proaecutlon as to the merits is 

eccordanco with the practloa under Ex parte Quayle, 1935 CD. 1 1: 453 O.Q. 213. 

14. Q Other 
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Claims 67-94 are pending in this application. 
The amendment received on July 27, 1993 has been entered. 
The following is a quotation of the first paragraph of 35 
U.S.C. § 112: 

The specification shall contain a written description of the 
invention, and of the manner and process of making and using 
it, in such full, clear, concise, and exact terms as to 
enable any person skilled in the art to which it pertains, 
or with which it is most nearly connected, to make and use 
the same and shall set forth the best mode contemplated by 
the inventor of carrying out his invention. 

The specification is objected to under 35 U.S.C. § 112, 
first paragraph, as the specification, as originally filed, does 
not provide support for the invention as is now claimed. 

The limitations of the claims drawn to requiring the fatty 
acids to be in triglyceride form and "substantially free" of 
eicosapantaenoic acid (EPA) were not disclosed in the original 
specification and thus constitute new matter. 

Claims 67-92, 94 are rejected under 35 U.S.C. § 112, first 
paragraph, for the reasons set forth in the objection to the 
specification. 

The following is a quotation of 35 U.S.C. § 103 which forms 
the basis for all obviousness rejections set forth in this Office 
action: 

A patent may not be obtained though the invention is not 
identically disclosed or described as set forth in section 
102 of this title, if the differences between the subject 
matter sought to be patented and the prior art are such that 
the subject matter as a whole would have been obvious at the 
time the invention was made to a person having ordinary 
skill in the art to which said subject matter pertains. 
Patentability shall not be negatived by the manner in which 
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the invention was made. 

Subject matter developed by another person, which qualifies 
as prior art only under subsection (f) or (g) of section 102 
of this title, shall not preclude patentability under this 
section where the subject matter and the claimed invention 
were, at the time the invention was made, owned by the same 
person or subject to an obligation of assignment to the same 



Claims 67-94 are rejected under 35 U.S.C. § 103 as being 
unpatentable over Japanese Patent Application #196, 255 (AL) and 
PCT Application #WO89/00606 (AL') in view of Clandinin et al. 
(AA) and Traitler et al. (AI) . 

The claims appear to be drawn to processes, compositions and 
nutritional supplements for enriching infant formulas or milk by 
adding polyunsaturated fatty acids from microbial, plant and fish 
oil sources. JPA #196,255 teaches the process of adding 
microbial oils produced by Mortierella bacteria to supplement 
milk for infants (see pages 4-5 and 7-8) . The microbial oils 
contain polyunsaturated fatty acids such as gamma-linoleic acid 
(GLA) , arachidonic acid (ARA) and eicosapantaenoic acid (EPA) 
(see pages 4-5 and 7-8) . PCT Application #WO89/00606 teaches the 
supplementation of infant and adult nutritional formulas with 
microbial oils containing the polyunsaturated fatty acids 
docosahexaenoic acid (DHA) and EPA (see pages 3-5) . The 
microbial oils are obtained from the fungi, Pythium and from the 
microalgae, Nitzschia and Crypthecodium (see page 5) . The 
claimed subject matter differs from the primary references in 
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claiming the addition of GLA obtained from plant and fish oils, 
"^o supplement infant formulas with GLA obtained from plant and 
fish oils would have been obvious in view of Clandinin et al. and 
Traitler et al. Clandinin et al. teaches the addition of fatty 
acids from fish oil to infant formula (see column 2, line 61- 
column 3, line 8 and column 6, line 8 - column 7, line 17). 
Traitler et al. teach the addition of GLA to infant formula 
wherein the GLA is obtained from black current oil (see column 3, 
lines 21-61) . The choice of various ratios for the ingredients 
is deemed to be nothing wore than the optimization of the 
composition which is within the skill of the artisan. The 
claimed subject matter fails to patentably distinguish over the 
state of the art as represented by the cited references. The 
remaining references listed on the enclosed PTO-1449 are cited to 
show the state of the art. 

The applicant's remarks have been considered but are 
unpersuasive. Applicant's remarks and the Kyle declaration are 
drawn to rebutting the prior art in view of new claims 67-94 
which contain limitations which are new matter. Thus the remarks 
and declaration are not persuasive of patentability of subject 
matter which was disclosed in the original specification. 

No claims are allowed. 
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Applicant's amendment necessitated the new grounds of 
rejection. Accordingly, THIS ACTION IS MADE FINAL. See M.P.E.P. 
§ 706.07(a). Applicant is reminded of the extension of time 
policy as set forth in 37 C.F.R. § 1.136(a). 



A SHORTENED STATUTORY PERIOD FOR RESPONSE TO THIS FINAL 
ACTION IS SET TO EXPIRE THREE MONTHS FROM THE DATE OF THIS 
ACTION. IN THE EVENT A FIRST RESPONSE IS FILED WITHIN TWO MONTHS 
OF THE MAILING DATE OF THIS FINAL ACTION AND THE ADVISORY ACTION 
IS NOT MAILED UNTIL AFTER THE END OF THE THREE-MONTH SHORTENED 
STATUTORY PERIOD, THEN THE SHORTENED STATUTORY PERIOD WILL EXPIRE 
ON THE DATE THE ADVISORY ACTION IS MAILED, AND ANY EXTENSION FEE 
PURSUANT TO 37 C.F.R. § 1.136(a) WILL BE CALCULATED FROM THE 
MAILING DATE OF THE ADVISORY ACTION. IN NO EVENT WILL THE 
STATUTORY PERIOD FOR RESPONSE EXPIRE LATER THAN SIX MONTHS FROM 
THE DATE OF THIS FINAL ACTION. 

Any inquiry concerning this communication or earlier 
communications from the examiner should be directed to Examiner 
Kimberly Jordan whose telephone number is (703) 308-4611. 

Any inquiry of a general nature or relating to the status of 
this application should be directed to the Group receptionist 
whose telephone number is (703) 308-1235. 




JORDAN : tee \ 
November 03, 




